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McRae: The Administration of Justice in the Federal District Court

THE ADMINISTRATION OF JUSTICE IN THE
FEDERAL DISTRICT COURT*
WILLIAM

A.

McRAE,

JR.**

[T]o none will we deny or delay,
right or justice.
Chapter 40
Magna Carta (1215)

Ever since a young attorney from Nebraska addressed the American Bar
Association's annual meeting at St. Paul in 1906, the movement for court
reform has attained increasing momentum. The address, entitled "The Causes
of Popular Dissatisfaction with the Administration of Justice," by Roscoe
Pound' remains a classic statement of the problems of procedure and delay
in our courts. Last August, in the first "State of the Judiciary" speech ever
given, Chief Justice Burger exhorted Congress and state legislatures to provide the resources to try all criminal cases within sixty days after indictment
as a method of reducing the accelerating crime rate.2 The problems of mounting case backlogs, shortages of court personnel, expanding precedents, lackadaisical calendar management, and dilatory tactics by the bar present dangers
to our system of justice. The purpose of this article is to explore selected
methods for expediting the judicial and court procedure, consistent with
the sound determination of each case.
Judge Sherman Christensen of the federal district court of Utah stated
recently: 3
Speed is not the end purpose of our processes. It is only one of the
means by which their objective can be achieved realistically. It would
be wrong to so overemphasize expedition as to sacrifice the essentials
which safeguard justice. Nor in the last analysis is it so important
that causes are decided with a minimum of judicial bother as it is
that they are decided right. The mere elimination of cases from the
docket cannot be the ultimate goal.
The words of Judge Christensen underscore the dilemma faced by the
federal courts, which have witnessed a dramatic increase in cases filed and
pending in the last ten years. In fiscal 1970 federal district courts saw a 13
per cent increase in cases filed -the sharpest rise in the last decade. That
*The author wishes to thank his law clerk, William K. Zewadski, for research assistance
and aid in preparing this article for publication.
**A.B. 1932, J.D. 1933, University of Florida; B.A. in Jurisprudence 1935, B.Litt. 1936,
M.A. in absentia 1946, Oxford University; United States District Judge, Middle District of
Florida; Member of the first Board of Directors of The Federal Judicial Center, 1968-1970.
1. Pound, The Causes of Popular Dissatisfaction with the Administration of justice,
29 ABA RaP. pt. 1, at 395 (1906).
2. Burger, The State of the Judiciary-1970, 56 A.B.A.J. 929, 932 (1970).
3. Address to the Judicial Conference of the Fifth Circuit, May 1969.
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increase followed an 8.4 per cent increase the preceding year. In all, 125,423
new civil and criminal cases were filed in 1970. That figure represents a
43.5 per cent increase over filings in 1960, and 144,000 case filings are projected for 1975. During the fiscal year 1970, only 117,254 cases were disposed
of, and a record 114,117 cases remained pending at the dose of the year - a
66 per cent increase over 1960. 4 The median time interval from issue to
trial for civil cases in 1970, however, dropped from 13 months in 1969 to
the 12-month level of 1968.6
The district courts in the Fifth Circuit experienced a severe increase in
filings during 1970 (17.0 per cent) :6
Civil Cases Commenced in United States DistrictCourts
in the Fifth Circuit
1960
9,475

1967

1968

1969

1970

14,984

14,890

16,697

19,536

The increase is 106.2 per cent above 1960, and the filings represent nearly
twice as many cases as in any other circuit.y
In the Middle District of Florida the increase apparently stems from a
growth in the number of actionable federal rights (such as protection against
racial discrimination in employment and in the schools), a growing awareness that remedies exist for old grievances (for example, an increasing tendency for state prisoners to file federal petitions), and the emergence of
certain new criminal offenses or increases in the violation of old ones (for
example, firearms registration and selective service cases). 8 Developing constitutional doctrine, especially in the areas of school desegregation, freedom
of speech and expression, and right to counsel for minor crimes, has been
responsible for most of the extended judicial effort required in recent years.
A marked increase in the necessity for three-judge courts" has also been
evident, particularly when the constitutionality of a state law is chal-

4.

ANNUAL REPORT OF THE DIRECTOR OF THE ADMINISTRATIVE

STATES COURTS FOR THE FISCAL YEAR ENDED JUNE

30, 1970, pt.

OFFICE OF THE UNITED

11, at 23 (preliminary ed.,

Sept. 30, 1970). Id. at 30-31.
During fiscal 1970 prisoner petitions accounted for one of every six civil cases filed in
all federal courts (4,185 from federal prisoners and 11,812 from state prisoners), id. at 30-31,
and filings of motor vehicle torts totalled 9,363. Id. at 29. It must be remembered that
petitions for writs of habeas corpus and petitions under 28 U.S.C. §2255 (1964) (in addition to civil rights suits by prisoners) are classed as civil proceedings. In the Jacksonville
Division of the Middle District of Florida, a disproportionate number of prisoner civil
rights suits are filed because of the presence within its limits of the Florida State Prison
at Raiford.
5. Id. at 59.
6. Id. at 28, Table 12A.
7. Id.
8. See generally Fleming, Court Survival in the Litigation Explosion, 54 JUDICATURE 109
(1970); Warren, The Administration of the Courts, 51 JUDICATURE 196 (1968).
9. 28 U.S.C. §2281 (1964).
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lenged as being void for vagueness or violative of the first amendment.
Also, three major cases have involved requests for injunctive relief from Interstate Commerce Commission rulings. 10 In light of the onerous burden of
coordinating three judicial schedules, which is necessary to convene threejudge courts, it may be questioned whether the supposed benefits of the
three-judge procedure cannot as well be served by making available expeditious stays pending appeal in such cases. This burden is especially severe
since, ironically, a three-judge court must be called together to determine
whether a three-judge court is appropriate. 1
In order to satisfy the needs of the explosion of rights and a growing
population, the law obviously must become more efficient in its process
consistent with the fair administration of justice, and court personnel must
likewise become more effective, more numerous, or both. One of the signal
milestones toward improving the federal court system was the establishment
in 1967 of The Federal Judicial Center. Chief Justice Burger termed the Center "one of the few bright spots in the past thirty years" 12 in updating and
creating methods of case management and judicial education. As I have noted
elsewhere"3 the Center is responsible for conducting research studies of the
federal courts, stimulating similar research by other public and private
agencies, and providing continuing education programs for judges and
personnel in the judicial branch of government. Already, the Center has
undertaken studies of computer application to docket management and jury
selection; provided training courses for new judges, clerks of court, probation
officers, and referees in bankruptcy; developed pretrial techniques and techniques for using individual dockets; investigated post-conviction remedy programs; and published manuals useful to the judges.'4
ENLARGING

RESOURCES

FOR

ADJUDICATION

Personnel
One of the most frequently suggested remedies for the law explosion is
to create more judgeships, and although this may ultimately be necessary,
it is less preferable than more effective use of existing judicial manpower.
If fewer judges could dispose of the caseload, justice would benefit because

10. 28 U.S.C. §2235 (1964).
11. Jackson v. Choate, 404 F.2d 910 (5th Cir. 1968). The three-judge panel is unnecessary
to enjoin application of a state statute if the statute is clearly unconstitutional, Bailey v.
Patterson, 369 U.S. 31 (1962), and a state statute can be declared unconstitutional in a
habeas corpus case, where injunctive relief is not requested, e.g., Wilson v. Gooding, 431
F.2d 855 (5th Cir. 1970). Furthermore, a single judge can enjoin enforcement of an ordinance or special act as being unconstitutional if it is not of statewide application, e.g.,
Vandygrift v. Home Rule Charter Comm'n, 425 F.2d 255 (5th Cir. 1970).
12. Burger, supra note 2, at 932.
13. Mc.Rae, The Federal Judicial Center, 53 JUDIcAaTUR 8 (1969); see Burke, Recent
Milestones for Effective Justice, 45 F.R.D. 69 (1968); Clark, The Federal Judicial Center, 5
GA. ST. B.J. 301 (1969); Clark, The Federal Judicial Center, 53 JUDICATURE 99 (1969).
14. JUDICIAL CONFERENCE OF THE UNITED STATES, REPORT OF THE PROCEEDINGS 3-4 (Washington, D.C., Mar. 13-14, June 10, Oct. 31-Nov. 1, 1969).
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there would be fewer unnecessary conflicts of opinion. Also, the law would
seem to emanate from a more finite, and hence more visible, point; and
large economies in expenditures for courtrooms, libraries, and other accoutrements of office would ensue. In order to utilize judicial time more effectively,
visiting and senior judges should be (and are being) assigned where most
needed; each judge must make a concerted effort to render justice without
undue deliberation;15 judges must attend educational seminars at the beginning of their work and continue to attend seminars; and, importantly, judges
must be kept out of politics,"" despite the urgings of political candidates. In the
Middle District of Florida we have been able to reduce our backlog substantially by the visits of several judges from throughout the country, the appointment of an additional judge, and the appointment of a full-time federal
magistrate. Occasionally it is necessary to hold court on Saturdays, and we
make a practice of holding court throughout the summer.
Of great significance to the efficient use of judicial manpower is the
availability of adequate supporting personnel. Several new personnel categories have been created and suggested for this purpose.
17
New Federal Magistrates. The passage of the Federal Magistrate Act
created a post that combines the duties of the United States commissioners
with new duties such as acting as a special master, conducting pretrial and
discovery proceedings in civil and criminal actions, and reviewing applications
for post-conviction relief. This innovation will be of great benefit in conserving the judicial time of district judges.

Law Clerks. Each federal district judge may employ one or two law clerks,
who are generally top graduates from their respective law schools and who
serve from six months to two years. The function of the law clerk is similar
to the role of the associate in a law firm. He serves as a research aide, enabling
the judge to avoid much of the mechanical work of preparing jury instructions, reviewing prisoner petitions, maintaining motion calendars, and researching and drafting opinions. In my opinion, a two-year term is preferable
in view of the necessary two-to-three month orientation period. Many judges
find that having two clerks, with staggered terms, contributes to the effective
management of court business. One resource that is lacking at present is a
training seminar for law clerks, although this need might be filled by the
videotape cartridge device discussed below.
Special Masters. The federal judiciary has been reluctant to use special
masters to make findings of fact in involved or technical cases, but if he is

15. See e.g., Waybright, An Experiment in Justice Without Delay: A Tale of Three
Florida Counties, 52 JuoIcATuRE 334 (1969).
16. See e.g., Scott, Legislative Proposals for Reform of the Federal Judiciary, 50 JUmmcATURE 50 (1969) (suggesting a modified American Judicature Society selection plan for the
federal judiciary).
17. Pub. L. No. 90-578, 82 Stat. 1107, 28 U.S.C. §§631 et seq. (Supp. V, 1969).
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selected carefully and used properly, a special master can relieve the judge
of weeks of tedious and burdensome work, much as referees in bankruptcy
currently do.18
Institutional Attorneys. A significant step toward diminishing the size of
federal court dockets would result from implementing a suggestion made by
Chief Justice Burger at the fall 1969 meeting of the Trustees of The Federal
Judicial Center. He suggested the use of attorneys in state and federal
prisons and mental institutions to prepare petitions for habeas corpus and
civil rights complaints.19 These attorneys might also serve some of the educational functions suggested below for the bar's part in speeding justice. Law
school programs, such as the one at Emory University for inmates of the
United States Penitentiary in Atlanta, might well be devised to fill this need.
Librarians. In the fall of 1970 my court hired a part-time librarian to
help with the liLrary used jointly by three district judges and two circuit
judges in Jacksonville. Such assistance should be secured where several judges
sit in one location and combine their library resources. The librarian can
assist in shelving and ordering new books, circulating a list of current law
review articles, inserting pocket parts and supplements, and ordering needed
research materials. Specialized training of a basic nature should be provided
for such personnel.
Court Executives. A revolutionary development in the effort to more
efficiently dispose of cases is the creation of court executive positions. Chief
Justice Burger recently stated:20"
More money and judges alone are not the primary solution. Some
of what is wrong is due to the failure to apply the techniques of modern
business to the administration or management of the purely mechanical
operation of the courts - of modern record keeping and systems planning for handling the movement of cases.
These men, of whom thirty-one recently graduated from the Institute for
Court Management of the University of Denver Law Center, have a grasp
18. See e.g., the discussion of the use of a special master in conjunction with the
Manual for Multidistrict Litigation, in 1 J. MOORE, FEDERAL PRAcTIcE pt. 2 (2d ed. 1969);
Comment, Observations on the Manual for Complex and Multidistrict Litigation, 68 MICH.
L. REv. 303, 318-21 (1969). Cf. Rosenberg, Court Congestion: Status, Causes, and Proposed
Remedies, in AMERICAN ASSEMBLY, THE COURTS, THE PUBLIC AND THE LAW EXPLOSION 29,

53-54 (H. Jones, ed. 1965) (discussing the use of auditors in complicated cases to relieve
court congestion).
19. United States v. Simpson, 8 CRIM. L. REP. 2051-53 (D.C. Cir. Oct. 1, 1970);
see Wright, The Federal Courts-A Century After Appomattox, 52 A.B.A.J. 742
(1966), reprinted in CIsis IN THE FEDERAL COURTS: HEARINGS BEFoRE THE StJCOMM. ON

90th Cong., 1st Sess., at 199, 206-07 (April 28, May 11,
1967). Cf. Pub. L. No. 91-447 (Oct. 14, 1970), 8 CRam. L. REP. (establishing a federal public
defender system and expanding resources for compensating appointed attorneys, including
those appointed in collateral relief proceedings).
20. Burger, note 2 supra.
IMPROVEMENTS IN JUDICIAL MACHINERY,
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of modern management techniques that can be applied to court procedures
in order to use judges' time more efficiently. Their training ranged from the
use of modern business machines in the courts to personnel management and
22
the "dynamics of litigation."21 In addition, the Circuit Court Executive Act,
passed at the close of the Ninety-First Congress, will provide eleven court
executives for the federal courts, to be appointed at the option of the circuit.
The future impact of these court executives may be remarkable in helping to
resolve the growing congestion problem.
Mechanical Devices
This article will not attempt to duplicate what Eldridge Adams has said
2
elsewhere in this issue and what other studies and commentaries 3 have
added about the use of computers in court management, especially since
court executives and The Federal Judicial Center are presently studying this
area.2 4 Two other devices, however, have not been so widely considered videotape machines and long-distance xerography.
At the fall 1969 trustees meeting of The Federal Judicial Center a demonstration of how videotape might be used in court work was presented. Some
of the possible applications might concern training new judges, orienting new
law clerks, or conducting standard portions of the grand jury or voir dire.
By mid-1971 relatively inexpensive video cartridges will be available for
home and commercial use, and these may easily be used for training and
review by court personnel.
Another intriguing device is long-distance xerography. The need for
instantaneous transmission of documents or opinions occurs infrequently, but
an emergency will occasionally arise that requires some given document at
once. At least two companies, Xerox and Magnavox, can presently supply
rental units for less than forty dollars a month, using regular telephone
receivers for transmission. In every sizable city the local bar association might
install a unit for the use of the local bar and state and federal courts at a
per copy charge. Thus, attorneys and district courts in Florida could have a
21. Brownell, A Development Program for Court Administration, 54 JUDICATURE 99
(1970); Saari, Court Management and Administration of Justice, TRIAL, Feb.-March 1970,
at 41; cf. Tydings, A Fresh Approach to Judicial Administration, 50 JUDICATURE 44, 48-49
(1966). For an example of how court executives, trained in systems analysis, can speed the
proper administration of justice see, e.g., THE MITRE CORPORATION, STUDY OF THE FEDERAL
JUDICIAL COURT SYSTEM (rev. 3d. 1968); Nararro & Taylor, An Application of Systems
Analysis To Aid in the Efficient Administration of Justice, 51 JUDICATURE 47 (1967).
22. Pub. L. No. 91-647, 84 Stat. 1907, amending 28 U.S.C. §332, 39 U.S.L.W. 178
(dated Jan. 5, 1971).
23. E.g., Adams, Eldridge & Friesen, Computers and Other Modern Aids for MultiJudge Courts, 53 JUDICATURE 228 (1970); Blake & Polansky, Computer Streamlines Caseload
at Philadelphia Common Pleas Court, 53 JUDICATURE 205 (1969); Chartrand, Systems Technology and Judicial Administration, 52 JUDICATURE 194 (1968); Freed, Computers in Judicial
Administration, 52 JUDICATURE 419 (1969); Halloran, Judicial Data Centers, TRIAL, Dec.-Jan.
1967-1968, at 14; Kleps, Computers and Court Management, 53 JUDICATURE 322 (1970); see
Comment, supra note 20, at 308-09, 321-23.
24. Clark, The Federal Judicial Center, 5 GA. ST. B. J. 301, 303-04, 305-06 (1969).
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copy of a Supreme Court or Fifth Circuit opinion within minutes after it is
made public, or a necessary document forgotten by an out-of-town attorney
could be produced in court after a five-minute recess.
Control for the Precedent Explosion
One matter that unnecessarily burdens legal research is the vast bulk of
repetitive opinions that clutter the reporters; another drain on judicial time
is caused by repetitive cases under multi-venue provisions. Federal district
judges can reduce the former problem by refusing to send for publication any
opinions that do not add materially to the law and by writing shorter
opinions.- Certain doctrines may eliminate unnecessary rulings,26 and insubstantial prisoner petitions should be dismissed on the court's own motion.27
Finally, informal contacts between judges can eliminate unnecessary adjudication and divergence of opinions. For example, in a recent situation numerous constitutional challenges were made to the Florida obscenity statute, 28
each entailing a three-judge court. The other panels waited for the decision
by one of the courts.29 The Fifth Circuit has been inventive in developing
25.

See, e.g., Stuart, Iowa Supreme Court Congestion: Can We Avert a Crisis?, 55 IowA

L. REv. 594, 610-12 (1970) (includes a suggestion that appellate courts use memorandum
opinions, summary affirmances, and oral pronouncements); Wright, The Overloaded Fifth
Circuit: A Crisis in Judicial Administration, 42 TEx. L. REv. 949, 959-61

(1964).

26. The concurrent sentence doctrine permits a court to refuse to rule on a claim
for post-conviction review when only one of several concurrent sentences of the same length

is challenged. E.g., United States v. Del Toro, 426 F.2d 181 (5th Cir. 1970).
27. One answer to the growing numbers of prisoner petitions for habeas corpus and
civil rights is suggested in text accompanying notes 41-43 infra namely, "internalization"
of basic constitutional principles and an adequate attempt to rehabilitate.
28. Shortly after Chief Judge Brown had designated the three-judge panels in these
many overlapping attacks on Florida Statutes §847.011 (1969), he renewed his call for
more precise information from the initiating district judge in the letter of request for a
three-judge panel: "I should like to also emphasize that since today many of the 3-judge
cases are related to similar or analogous cases, either in the same district or known to be
pending in other districts . . . the requesting Judge should give me the full details about
the exact style of the case and the composition of the court before whom the other cases
are pending. This information is very vital in conserving judicial energy as we try to
consolidate, either for argument or submission or informal consideration, cases of a like
or related nature." He added that the independence of the initiating judge is preserved
because consent of all judges concerned is required before reconstitution of a panel. Letter
from John R. Brown, Chief Judge, Fifth Circuit Court of Appeals, to all Fifth Circuit
District Judges, April 30, 1970, enclosed in a similar letter of Aug. 21, 1970.
29. Meyer v. Austin, 319 F. Supp. 457 (M.D. Fla. 1970) (declaring Florida Statutes
§847.011 (1969) unconstitutional and enjoining its enforcement), execution of judgment stayed pending filing of appeal, Aug. 31, 1970 (Black, Cir. J.).
ALI STUDY OF THE DIVISION OF JURISDICTION BETWFEN STATE AND FEDERAL COURTS 323

(1969) states optimistically: "[V]oluntary compliance with the orders of federal courts is
the norm and the desideratum and this is as true of declaratory judgments as of injunctive
orders. A state is not likely to seek to enforce a statute that has been solemnly declared
unconstitutional." But, where political or moral considerations are present, such may not be
the case. Following the Meyer declaration of unconstitutionality and after Justice Black's
stay order, several new prosecutions were begun in Jacksonville, and one was prosecuted
to conclusion (an acquittal). If "voluntary compliance" had occurred pending final dis-
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methods to reduce its opinion writing,30 although some potentiality for abuse
has been created. 3'
Calendar Management
A brief survey such as this of techniques and attitudes needed for proper
case management can only touch on several calendar management devices that
have proved effective in my court. The use of individual assignment of civil
cases has avoided strategic delays by counsel and provides each judge with
an equal number of cases. The criminal docket is not assigned because
criminal jury cases are tried simultaneously, thereby permitting a single jury
panel to serve multiple trials. Criminal motions and guilty pleas are heard
by judges sitting alternately on the Friday arraignment days. Cases from the
Ocala division are not assigned because they can be handled at semiannual
sittings of two weeks each. Pretrial conferences are double-scheduled so that
gaps do not occur because of settlements and necessary continuances.3 2
Shorter jury charges are, of course, desirable not only to save time in preparation and delivery, but also to aid in a clear presentation. Pattern jury
instructions could greatly reduce appeals and make instructions more precise
and uniform. A study concerning such instructions has already been commenced by The Federal Judicial Center.3 3 Wherever possible, decisions
position of the Meyer case, state courts and officials would have avoided this additional
work. A recent Harvard note comments: "Governments, of which it seems especially
appropriate to expect obedience to law, should be particularly likely to [recognize a federal
court declaration of unconstitutionality]. There is, after all, little incentive beyond nuisance
value to proceed in the face of an adverse final federal declaration, since ultimate failure in
the Supreme Court would be highly likely." Note, The Federal Anti-Injunction Statute and
Declaratory Judgments in Constitutional Litigation, 83 HARv. L. REv. 1870, 1880 (1970).
Contra, United States v. Woods, 432 F.2d 1072 (7th Cir. 1970).
30. For example, the Fifth Circuit has increased its proportion of per curiam opinions.
Shafroth, Survey of U.S. Courts of Appeals, pt. 1, in CRIsIs IN THE FEDERAL COURTS: HEARINGS BEFORE THE SuBcoMMrra
ON IMPROVEMENTS IN JUDICIAL MACHINERY, 90th Cong., 1st
Sess. 79 (1967) "[i]n 1966, 310 opinions out of 703 cases heard and decided [by the Fifth
Circuit] after hearing and submission were per curiam.") Id. The Fifth Circuit also increasingly adopts verbatim district court opinions and in 1969 initiated a case screening
process that has resulted in 40% of cases briefed not being orally argued. NLRB v.
Amalgamated Clothing Workers, 430 F.2d 966 (5th Cir. 1970) (including statistical report
on Fifth Circuit case disposition) .The Fifth Circuit has also recently adopted a local rule
permitting a decision to read in its entirety as follows: "Per Curiam: Enforced. See Local
Rule 21." Id. See Bell, Toward a More Efficient Federal Appeals System, 54 JUDICATURE
237 (1971).
31. Chief Judge Brown, in announcing Local Rule 21, stated "it must be sparingly
used," reflecting, perhaps, the caveat of Paul Carrington in Crowded Dockets and the Courts
of Appeals: The Threat to the Function of Review and the National Law, 82 HAv. L.
REv. 542, 558-61 (1969).
32. Tydings, Modernizing the Administration of Justice, 50 JUDIcATURE 258 (1967).
33.

REPORT OF THE PROCEEDINGs OF THE JUDICIAL CONFERENCE OF THE UNITED STATES at

21 (Washington, D.C., March 16-17, 1970); see Pattern Jury Instructions: Answers to Some

Common Questions, 52

JUDICATURE

339 (1969).

In diversity automobile negligence case,

I frequently use the FLORIDA STANDARD JURY INSTRUCTIONS FOR CIVIL CASEs. On May 27,
1970, the Florida Rules of Criminal Procedure were changed to provide for the use of
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rendered from the bench greatly aid in expediting the calendar. Most motions
and many evidentiary hearings on prisoner petitions can be so decided, and
the prevailing party can be asked to prepare a proposed order to save further
unnecessary judicial effort. Voir dire can be shortened if the court asks the
standard questions, together with questions submitted to the court by counsel,
a procedure recommended by the Federal Judicial Conference in October 1970.
Litigation of the complicated and protracted case can be streamlined by
using the new Manual for Multidistrict Litigation,34 and rules have long
provided for distribution of prisoner petitions for habeas corpus and those
under section 2255 to the court of the sentencing district3 5
Judicial and administrative decisions may reduce certain classes of
litigation. For example, the recent conscientious objector decision, Welsh v.
United States,- 8 may be expected to reduce selective service cases, and caseloads will also be reduced by a recent policy of the Justice Department not to
prosecute individual auto theft cases regardless of local prosecutive decisions
unless such cases involve exceptional circumstances. Careful management of
three-judge panels by the chief judge can consolidate overlapping cases that
contain substantially the same attack on a specific statute.
The court should periodically review pending cases on its docket in order
to ferret out inactive ones. If the court is viewed solely as a forum for the
resolution of differences between private parties, it would seem appropriate,
if both parties so desire, to permit cases to languish forever. However, in
many cases, particularly federal ones, there is an inchoate public interest in
obtaining a final determination. Also, other cases may be guided by the
outcome of a given case, and it should therefore be heard. In any event,
the existence of numerous stagnant cases makes it more difficult for the court
to determine which of the older cases on its docket need inquiry. Because
of these factors, a review and dismissal of cases inactive more than one year
occurs in my court from time to time in order to keep the docket reasonably
current. The Administrative Office of the Federal Courts also makes periodic
inquiries about cases pending more than three years.
Finally, three areas that have been the subject of increasing comment
deserve concerted study and evaluation: adoption of some type of no fault
pattern instructions in state criminal cases, FLA. R. CRm. P. 1.985. These may also prove
useful in federal courts for those state crimes made federal crimes by the operation of 18

U.S.C. §13.
34. Published in I J. MooRE,

FEDERAL

PRAcmcE pt. 2 (2d ed. 1969); Comment, note 20

supra.

35. 28 U.S.C. §§2241 (d), 2255 (1964) (a state prisoner may also file in the court
where he is in custody); see Nelson v. George, 399 U.S. 224 (1970); R. SOKOL, FEoaa.u
HABaEs Coarus §8 (2d ed. 1969); Hunter, Post Conviction Remedies, 50 F.R.D. 153 (1970).
A similar distribution rule might be equally useful to distribute the many prisoner civil
rights suits from state and federal prisons; at present, all those from the Florida State
Prison at Raiford lodge in the Jacksonville Division of the Middle District of Florida.
86. 398 U.S. 333 (1970). A more usual result of Supreme Court decisions is, however,
to increase litigation, and fundamental rights must not be manipulated simply for convenience in court administration.
See also McMann v. Richardson, 897 U.S. 759 (1970).
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automobile insurance plan; 37 removal of federal diversity jurisdiction, at
least for automobile negligence cases; 38 and abolition of the civil jury, except
possibly for setting the amount of damages and reduction of the size of
criminal juries. 39
ROTE OF THE BAR

The foregoing section has suggested ways in which courts and legislatures
may seek to resolve some of the problems of the current law explosion.
Primarily, these suggestions represent ephemeral changes at the perimeter of
the central problem - judicial responsiveness to societal needs. The more
fundamental solution must be sought in a radical self-redirection of attorneys.
This redirection must achieve what I shall call an "internalization" of the
law in society. By this I mean the creation of a response in clients, government
agencies at all levels, legislative bodies, and prison officials that alleviates the
need for recourse to the litigation labyrinth. If the law, in the broader sense,
is to be capable of meeting the explosion of demands upon it by the poor
and the disenfranchised, it must be internalized in the spirit of social structures so that expensive and frustrating litigation is unnecessary. Government
institutions, particularly the state criminal process and prisoner treatment,
must respond so that federal courts need not be called upon to act in
individual or class action complaints. A niggardly and reluctant self-concept
of constitutional responsibility by state officials can only result in straining
federal-state relations and burdening federal courts with the duty to administer, in detail, the ever-burgeoning rights of basic justice. Concomitant
with the internalization process, there should be created new methods of
adjustment that do not involve the courts. The use of arbitration (perhaps
including arbitration outside of a contract agreement) ,40 ombudsmen, citizen
lobbies, community groups, citizens complaint bureaus, and even the newspaper "call box" columns can substitute for formal court decisions as necessary "social plumbers" to secure justice for all levels of social encounter.41
This reorientation must extend to the practices of each attorney as he
deals with his client. The lawyer with institutional and governmental clients
must educate them to respond creatively within developing constitutional
37. E.g., Rosenberg, supra note 18, at 39-41; Keeton & O'Connell, Basic Protection A Proposal for Improving Automobile Claims Systems, 78 HARV. L. Rv. 329, 357 (1964).
Contra, e.g., Green, Basic Protection and Court Congestion, 52 A.B.A.J. 926 (1966).
38. Chief Justice Burger suggested a study of this in his address, supra note 2, at 933,
and Burger, Agenda for Change, 54 JuDicATUR 232-34 (1971); see Wright, supra note 25,
at 963. Contra, Moore, Problems of the Federal Judiciary, 35 F.R.D. 305, 315-16 (1964);
Smith, A Federal District Judge Looks at His Jurisdiction, 51 A.B.A.J. 1053 (1965).
39. Burger, Agenda for Change, 54 JunicATuRE 232, 233-35 (1971); Landis, Jury Trials
and the Delay of Justice, 56 A.B.A.J 950 (1970); Wham, Civil Jury Backlogs: Should We
Amend the Constitution?, 53 A.B.A.J. 643 (1967). Contra, Rosenberg, supra note 18, at
46 & n.26.
40. See e.g., Rosenberg, supra note 18, at 51-53; Klein & Harris, Judicial Administration,
1966 ANNUAL SURVEY OF AERIUCAN LAW 731, 753.
41. Cahn & Cahn, Power to the People or the Profession? - The Public Interest in
Public Interest Law, 79 YALE L. J. 1005, 1011-19 (1970).
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mandates so that needless litigation is avoided. In essence, this internalization
process is a teaching role for the attorney; he must seek to elicit a voluntary
obedience to law, in letter and spirit, that is removed from false issues of
principle, pride, and recalcitrance. The individual client can, and should
be, dissuaded from bringing a case of only marginal benefit. The corporate
defendant should be urged to proceed to judgment without strategic delays
and insistence on pettifoggery.
An important aspect of internalization of the law is the overhaul of prison
rehabilitation programs so that the recidivism rate, carrying with it a burden
on the courts and the bar, as well as manifest harm to society, is reduced.
One role for the institutional attorney suggested above might be to mediate
prisoner complaints and educate prison officials on developments in the
federal court's review of state prison administration and, conversely, to
educate prisoners with regard to what is a federal question, so that needless
and frivolous prisoner civil rights suits can be avoided.
Apart from the internalization of the law by attorneys - and, through
them, by society - an increased effort is needed by attorneys to assist the courts
in expediting the procedural processes that are necessary in the consideration
of cases. Specifically, a more conscientious effort should be made to settle
cases whenever possible42 and especially to resolve matters otherwise requiring
motions before the court. The most recent amendments to the Federal Rules
of Civil Procedure, effective on July 1, 1970, aid in this regard by their
increased provision for pretrial discovery and the elimination of most motions
43
to produce.
Fewer jury trials will aid in reducing court backlogs, and there are
indications that we are moving unofficially toward the English practice.Recently in the Jacksonville division three criminal cases were tried before
a judge without a jury. The incidence of civil jury matters has also decreased
as a percentage of the civil docket.
Much has been said elsewhere- about the efficacy of the pretrial conference
in effecting settlement of cases and in focusing issues for trial. My experience
has revealed that leadership on the part of the judge is often helpful in reaching a proper settlement of many cases where the parties otherwise could
not come to an agreement.

42. An example of how an unnecessary trial can be avoided occurred recently when
the court learned that two parties were less than $1,000 apart in the settlement negotiation
of a case involving a substantial damage claim. The cost of jurors and necessary court
personnel would have exceeded the difference, and this information induced the parties
to settle.
43. See e.g., FED. R. Civ. P. 34, as amended, July 1, 1970.
44. See, e.g., Desmond, Current Problems of State Court Administration, 65 COLUm.
L. REv. 561, 564-66 (1965).
45. FED. R. Civ. P. 16; see, e.g., THE MIRE COPRPOATION STUDY OF THE F
.DERAL
JUDICIAL COURT SYSTEM 70-71 (rev. ed. 1968) (systems analysis of pretrial conference); M.
RosENBERG, THE PRETRIAL CONFERENCE AND EFFECTIVE JusTcE (1964); Aldisert, A Metropolitan Court Conquers Its Backlog - Part II, 51 JUDICATURE 247 (1968); Becker, Efficient
Use of Judicial Resources, 43 F.R.D. 421 (1967); Rosenberg, supra note 18, at 49-51; Zeisel,
Optional vs. Obligatory Pre-Trial, TRIAL, Dec.-Jan. 1967-1968, at 41.
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In regard to preparing orders after motion hearings, I have found that
secretarial resources can be conserved by having the prevailing side prepare
a proposed order and submit it by the next day. In routine matters, mimeographed or printed form orders are often useful. During a recent flood of
municipal and justice-of-the-peace court habeas corpus petitions, forms were
prepared for any of several results that might obtain in those cases.48
Another method of ensuring that cases proceed in an orderly fashion is
to grant continuances only upon written motion showing good cause and
with advance notice to opposing counsel. 47
Thus, a combination of research into new methods of docket control,
better use of judicial energies, adequate and trained supporting personnel,
and persistent efforts by attorneys and judges will serve to reduce the present
causes of delay in the federal courts. Nonetheless, there must be a solicitous
concern that the quality of justice is not sacrificed to the statistics of case
disposition. In a different context, Chief Justice Warren stated: "While
justice should be administered with dispatch, the more essential ingredient
4s
8
is orderly expedition and not mere speed."
Chief Justice Arthur Vanderbilt commented over two decades ago that
"judicial reform is no sport for the short-winded" 49 and despite the procedural
advances that have been made since then, much remains to be done.
See APPENDIX.
See, e.g., Aldisert, A Metropolitan Court Conquers Its Backlog-Part 1, 51
JUDICATURE 202, 206 (1968); Waybright, note 15, supra.
48. Smith v. United States 360 U.S. 1, 10 (1959).
46.
47.

49.

MINIMUM STANDARDS OF JUDICIAL ADMINISTRATION XiX

(A. Vanderbilt ed. 1949).

APPENDIX
An example of cooperation by attorneys to eliminate an unnecessary burden on the
court was the recent experience in Jacksonville when several hundred habeas corpus petitions
were filed directly in federal court' regarding right to counsel in municipal and justiceof-the-peace courts. From the first petitions filed, it was evident that many others would
follow, and the court prepared mimeographed form orders for the variety of dispositions
possible.
1. No exhaustion of state remedies was required because Florida state courts have
consistently refused to recognize the federal standard of 90 days or $500 potential penalty.
E.g., Steadman v. Duff, 302 F. Supp. 313 (M.D. Fla. 1969); see Argersinger v. Hamlin, 236
So. 2d 442 (Fla. 1970) (insisting on a potential penalty of more than six months as the
standard).
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Instead of the usual formal order to show cause, the federal court's law clerk simply
called the new names to the city attorney, who responded by telephone the next day. Most
of the successful municipal court petitioners were released on their personal recognizance,
pending an appeal in the first case decided,2 thus alleviating the necessity for multiple
individual appeals by the city. Certain formalities, such as notarization of the petition,
were not required by the court.
In the municipal court situation, it became obvious that for the city to retain in
custody any of those convicted (since nearly all municipal nontraffic offenses at that time
violated the federal standard for appointed counsel) the maximum sentence under the
ordinance would have to be reduced or counsel would have to be offered in every case.
The ordinance was finally changed on July 10, 1970, to limit the penalty for all charges to
seventy-five days and 450 dollar fine, and petitions for subsequent convictions were
denied.3 One hundred fifty-six prisoners remaining in jail for pre-July 10 convictions were
freed on personal recognizance in a class action habeas corpus on July 27, 1970, thus
avoiding the tedious consideration of separate petitions.4 The administrative work for this
case was accomplished by cooperation of city and legal services attorneys in interviewing
several hundred inmates at the city prisons to determine which met the Wooley standards.
An injunctive suit against Jacksonville municipal court judges to prevent further trials

without provision for appointed counsel5 was rendered moot by the municipal ordinance
change on July 10.
By contrast, few petitions were filed attacking convictions without counsel from the

justice-of-the-peace courts, and again the telephonic "order to show cause" was used to
expedite the process. In a superb example of internalization of federal standards, an
injunctive suit against the justices of the peace was avoided because new procedures were
adopted to provide counsel for those who do not make an intelligent and voluntary waiver
of right to counsel. In addition the waiver procedures themselves were revised, prosecutors
were provided, the summons or citation largely replaced the arrest, recognizance releases
became more generally available to those who were arrested, and the master bond list
became optional instead of mandatory. In many of those cases brought into federal court
where a right to counsel did exist, the sentence was either vacated or reduced to time
served on the state's own initiative, instead of a response being filed and a hearing being
held to consider the response.O

2. Wooley v. Consolidated City, 433 F.2d 980 (5th Cir. 1970), aff'g 308 F. Supp. 1194
(M.D. Fla. 1970), petition for certiorari filed Dec. 7, 1970.
3. Cases are now pending regarding whether counsel must be offered in cases in which
the potential penalty is less than 90 days. See Patterson v. Purdy,
F. Supp.
No. 69957-Civ-JE (S.D. Fla., Oct. 1, 1970), appeal taken; James v. Headley, 410 F.2d 325, 327-35
(5th Cir. 1969) (concurring opinions); Argersinger v. Hamlin, 236 So. 2d 442 (Fla. 1970)
(dissent by three justices), petition for certiorari pending.
4. Helton v. Carson, No. 70-623-Civ-J .(M.D. Fla., July 27, 1970).
5. Helton v. Olliff, No. 70-635-Civ-J (M.D. Fla., July 8, 1970); see Bramlett v. Peterson,
307 F. Supp. 1311 (M.D. Fla. 1969) (injunction entered against Volusia County justices of
the peace for failure to provide right to counsel).
6. A dismissal of habeas corpus petition following such a reduction to time served
provides that if collateral consequences can be shown to flow from the fact of conviction,
the petition may be renewed. See Sibron v. New York, 392 U.S. 40, 50-58 (1968); Cappetta v.
Wainwright, 406 F.2d 1238 (5th Cir. 1969), cert. denied, 396 U.S. 846 (1969).
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